STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Tupper Lake Drive-In Custard Stand
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 12/1/72 - 8/31/75.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
18th day of July, 1980, he served the within notice of Determination by mail
upon Tupper Lake Drive-In Custard Stand, the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Tupper Lake Drive-In Custard Stand
Tupper Saranac Highway
Tupper Lake, NY 12986
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this

18th day of July, 1980. 1/ - %{
fucboa bk GoRoack




STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Tupper Lake Drive-In Custard Stand
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 12/1/72 - 8/31/75.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
18th day of July, 1980, he served the within notice of Determination by mail
upon Sheldon G. Kall the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Sheldon G. Kall
3522 James St.
Syracuse, NY 13206

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of thé€ petitioner.

Sworn to before me this
18th day of July, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

July 18, 1980

Tupper Lake Drive-In Custard Stand
Tupper Saranac Highway
Tupper Lake, NY 12986

Gentlemen:

Please take notice of the Determination of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Sheldon G. Kall
3522 James St.
Syracuse, NY 13206
Taxing Bureau's Representative




STATE OF NEW YORK
STATE, TAX COMMISSION

In the Matter of the Application
of H

TUPPER LAKE DRIVE-IN CUSTABD STAND s DETERMINATION

for Revision of a Determination or for :
"Refund of Sales and Use Taxes undexr

articles 28 and 29 of the Tax law for the :
Pl;;:iodnacmbarl. 1972 ﬂ:tmghmgust 31,
5.

[ 1]

Applicant, Tupper lake Drive~In Custard Stard, mmnm-y,
Tupper Lake, New York 12986, filed an application for revision of a determi-
nation or for refund of sales and use taxes under Articles 28 and 29 of the Tax
Imﬁ:rt}nperiodneomberl, 1972 through August 31, 1975 (File No. 12865).

A small claims hearing was hald before Judy M. Clark, Hearing Officer, at
the offices of the State Tax Commission, 207 Genesee Street, cha,u-wm.
on September 20, 1979 at 9:15 A.M. Applicant appeared by Sheldon Kall, Esq.
The Audit Division appeared by Ralph J. Vecchio, Exj. (Kathy Sanderson, Esq.,
of counsel) . .

ISSUE

Mnrthorentalandmbeaqmtmbyappncmtofasmﬁng

: plmtismtfxmtm:mﬂerwdmluﬂa)(u)otﬁnmm

PINDINGS OF FACT
1. On Pebruary 3, 1976, the Sales Tax Bureau issued a Notice of Determi-
nation and Demand for Payment of Sales and Use Taxes Due against Tupper Lake
Drive-In Custard Stand for $3,468.92 tax, plus penalties and interest.
2. aApplicant protested the above Notice on Pebruary 23, 1976.
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scresning plant in June, 1974 wes $1,404.20. .
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| Applioant,mdam‘tlnmof@aorgn&mhw:mting entaredinto
‘aomtrwtwithmrieanmmcoxpmaﬁm a 1and developer, for construction :
- of a road at Gull Pond located in the Town of Altamont, New York. To facilitate .
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 structing the road. The screening plant, which was locatedat & gravel bank, . .
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‘_‘3_
CONCLUSIONS OF LAW o
A. That section 1115(a) (12) of the Tax Law, pricr to its September 1,
1974 amendment changing "exclusively” to "predominantly”, exempted from tax
madmmyardequipmntforuseorconsunptimdirecﬂymﬂm:clusivelyinﬂn
productionoftangiblepersumlpmperty_fog_;u}_gbypmoassmg. That the
applicant did not produce tangible personal property for sale, but rather used
- Such property in the performance of a capital improvement to real property;
tharefora,appliéantismtaffcmdedﬂxemoamtimasprmddedinsactim"
1115(a) (12). o
B. That the rental and purchase of the screening plant by applicant was
‘apmctmseatretailasdeﬁmdby'sectimuoub)(l) ofthe.TaxImandtha; '
such transactions were subject to the imposition of a compensating use tax
pursuant to section 1110(a). ‘
| C. That the application of Tupper Lake Drive-In Custard Stand is denied .
'mﬂnmuceofnemmjmmmmﬂforpaymmtofsuesmﬂuaamf

Due issuad February 3, 1976 is sustained.
- DATED: Albany, New York
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